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Note: [Bracketed comments in bold after statutes are provided by the website author Website
was last updated on 17 August 2006 by D. Marshall, UGA and are not official government
statements]

Chapter 14. Criminal Law. (Entire chapter)
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14-137. (Willfully or negligently setting fire to woods and fields.)
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14-140.1. (Certain fire to be guarded by watchman.)

Chapter 106. Nuisance Liability of Agricultural and Forestry Operations. (Entire chapter)
106-700. (Legislative determination and declaration of policy.)

106-701. (When agricultural and forestry operation, etc., not constituted nuisance by
changed conditions in locality.)

Chapter 113. Conservation and Development. (Entire chapter)

113-60.21. (Purpose and findings.)

113-60.22. (Definitions.)

113-60.23. (High hazard counties; permits required; standards.)
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113-60.25. (Open burning prohibited statewide.)

113-60.26. (Permit conditions.)

113-60.27. (Permit suspension and cancellation.)
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113-60.40. (Legislative findings.)
113-60.41. (Definitions.)
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Chapter 14

Section 14-136. (Setting fire to grass and brushlands and woodlands.)

If any person shall intentionally set fire to any grassland, brushland or woodland, except it be his
own property, or in that case without first giving notice to all persons owning or in charge of
lands adjoining the land intended to be fired, and without also taking care to watch such fire
while burning and to extinguish it before it shall reach any lands near to or adjoining the lands
so fired, he shall for every such offense be guilty of a Class 2 misdemeanor for the first offense,
and for a second or any subsequent similar offense shall be guilty of a Class 1 misdemeanor. If
intent to damage the property of another shall be shown, said person shall be punished as a
Class 1 felon. This section shall not prevent an action for the damages sustained by the owner
of any property from such fires. For the purposes of this section, the term "woodland" is to be
taken to include all forest areas, both timber and cutover land, and all second-growth stands on
areas that have at one time been cultivated. Any person who shall furnish to the State, evidence
sufficient for the conviction of a violation of this section shall receive the sum of five hundred
dollars ($500.00) to be paid from the State Fire Suppression Fund.

[Fires that are allowed to escape via negligence will be grounds for a Class 2
misdemeanor for the first offense and a Class 1 misdemeanor for additional offenses.
Arson will be punished by Class 1 felony charges.]

Section 14-137. (Willfully or negligently setting fire to woods and fields.)

If any person, firm or corporation shall willfully or negligently set on fire, or cause to be set on
fire, any woods, lands or fields, whatsoever, every such offender shall be guilty of a Class 2
misdemeanor. This section shall apply only in those counties under the protection of the
Department of Environment and Natural Resources in its work of forest fire control. It shall not
apply in the case of a landowner firing, or causing to be fired, his own open, nonwooded lands,
or fields in connection with farming or building operations at the time and in the manner now
provided by law: Provided, he shall have confined the fire at his own expense to said open lands
or fields.

[Burning fields for agriculture or construction is not considered arson.]

Section 14-138.1. (Setting fire to grassland, brushland, or woodland.)

Any person, firm, corporation, or other legal entity who shall in any manner whatsoever start any
fire upon any grassland, brushland, or woodland without fully extinguishing the same, shall be
guilty of a Class 3 misdemeanor which may include a fine of not less than ten dollars ($10.00) or
more than fifty dollars ($50.00). For the purpose of this section, the term "woodland" includes
timber and cutover land and all second growth stands on areas that were once cultivated.

[Not extinguishing a set fire is a Class 3 misdemeanor]

Section 14-140.1. (Certain fire to be guarded by watchman.)

Any person, firm, corporation, or other legal entity who shall burn any brush, grass, or other
material whereby any property may be endangered or destroyed, without keeping and
maintaining a careful watchman in charge of the burning, shall be guilty of a Class 3
misdemeanor which may include a fine of not less than ten dollars ($10.00) or more than fifty
dollars ($50.00). Fire escaping from the brush, grass, or other material while burning shall be
prima facie evidence of violation of this provision.

[A non-attended potentially dangerous fire is a Class 3 misdemeanor]
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Section 106-700. (Legislative determination and declaration of policy.)

It is the declared policy of the State to conserve and protect and encourage the development
and improvement of its agricultural land and forestland for the production of food, fiber, and
other products. When other land uses extend into agricultural and forest areas, agricultural and
forestry operations often become the subject of nuisance suits. As a result, agricultural and
forestry operations are sometimes forced to cease. Many others are discouraged from making
investments in farm and forest improvements. It is the purpose of this Article to reduce the loss
to the State of its agricultural and forestry resources by limiting the circumstances under which
an agricultural or forestry operation may be deemed to be a nuisance.

Section 106-701. (When agricultural and forestry operation, etc., not constituted nuisance
by changed conditions in locality.)

(a) No agricultural or forestry operation or any of its appurtenances shall be or become a
nuisance, private or public, by any changed conditions in or about the locality thereof after the
same has been in operation for more than one year, when such operation was not a nuisance at
the time the operation began; provided, that the provisions of this subsection shall not apply
whenever a nuisance results from the negligent or improper operation of any such agricultural or
forestry operation or its appurtenances.

(b) For the purposes of this Article, "agricultural operation™ includes, without limitation, any
facility for the production for commercial purposes of crops, livestock, poultry, livestock
products, or poultry products.

(b1) For the purposes of this Article, "forestry operation” shall mean those activities involved in
the growing, managing, and harvesting of trees, but not sawmill operations.

(c) The provisions of subsection (a) shall not affect or defeat the right of any person, firm, or
corporation to recover damages for any injuries or damages sustained by him on account of any
pollution of, or change in condition of, the waters of any stream or on the account of any
overflow of lands of any such person, firm, or corporation.

(d) Any and all ordinances of any unit of local government now in effect or hereafter adopted
that would make the operation of any such agricultural or forestry operation or its appurtenances
a nuisance or providing for abatement thereof as a nuisance in the circumstance set forth in this
section are and shall be null and void; provided, however, that the provisions of this subsection
shall not apply whenever a nuisance results from the negligent or improper operation of any
such agricultural or forestry operation or any of its appurtenances. Provided further, that the
provisions shall not apply whenever a nuisance results from an agricultural or forestry operation
located within the corporate limits of any city at the time of enactment hereof.

(e) This section shall not be construed to invalidate any contracts heretofore made but insofar

as contracts are concerned, it is only applicable to contracts and agreements to be made in the
future.
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Section 113-60.21. (Purpose and findings.)

The purpose of this Article is to regulate certain open burning in order to protect the public from
the hazards of forest fires and air pollution and to adapt such regulation to the needs and
circumstances of the different areas of North Carolina. The General Assembly finds that open
burning in proximity to woodlands must be regulated in all counties to protect against forest fires
and air pollution. The General Assembly further finds that in certain counties a high percentage
of the land area contains organic soils or forest types which may pose greater problems of
forest fire and air pollution controls, and that in counties in which a great amount of land-clearing
operations is taking place on these organic soils or these forest types, additional control of open
burning is required. The counties subject to the need for additional control are classified as high
hazard counties for purpose of this Article.

Section 113-60.22. (Definitions.)

As used in this Article:

(1) "Department" means the Department of Environment and Natural Resources.

(2) "Forest ranger" means the county forest ranger or deputy forest ranger designated under
G.S. 113-52.

(3) "Person" means any individual, firm, partnership, corporation, association, public or private
institution,

political subdivision, or government agency.

(4) "Woodland" means woodland as defined in G.S. 113-57.

Section 113-60.23. (High hazard counties; permits required; standards.)

(a) The provisions of this section apply only to the counties of Beaufort, Bladen, Camden,
Carteret, Chowan, Craven, Currituck, Dare, Duplin, Gates, Hyde, Jones, Onslow, Pamlico,
Pasquotank, Perquimans, Tyrrell, and Washington which are classified as high hazard counties
in accordance with G.S. 113-60.21.

(b) 1t is unlawful for any person to willfully start or cause to be started any fire in any woodland
under the protection of the Department or within 500 feet of any such woodland without first
having obtained a permit from the Department. Permits for starting fires may be obtained from
forest rangers or other agents authorized by the county forest ranger to issue such permits in
the county in which the fire is to be started. Such permits shall be issued by the ranger or other
agent unless permits for the area in question have been prohibited or cancelled in accordance
with G.S. 113-60.25 or 113-60.27.

(c) It is unlawful for any person to willfully burn any debris, stumps, brush or other flammable
materials resulting from ground clearing activities and involving more than five contiguous acres,
regardless of the proximity of the burning to woodland and on which such materials are placed
in piles or windrows without first having obtained a special permit from the Department. Areas
less than five acres in size will require a regular permit in accordance with G.S. 113-60.23(b).
1. Prevailing winds at the time of ignition must be away from any city, town, development,
major highway, or other populated area, the ambient air of which may be significantly
affected by smoke, fly ash, or other air contaminates from the burning
2. The location of the burning must be at least 1,000 feet from any dwelling or structure
located in a predominately residential area other than a dwelling or structure located on
the property on which the burning is conducted unless permission is granted by the
occupants.
3. The amount of dirt or organic soil on or in the material to be burned must be minimized
and the material arranged in a way suitable to facilitate rapid burning.
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4. Burning may not be initiated when it is determined by a forest ranger, based on
information supplied by a competent authority that stagnant air conditions or inversions
exist or that such conditions may occur during the duration of the burn.

5. Heauvy oils, asphaltic material, or items containing natural or synthetic rubber may not be
used to ignite the material to be burned or to promote the burning of such material.

6. Initial burning may be commenced only between the hours of 9:00 A.M. and 3:00 P.M.
and no combustible material may be added to the fire between 3:00 P.M. on one day
and 9:00 A.M. on the following day, except that when favorable meteorological
conditions exist, any forest ranger authorized to issue the permit may authorize in writing
a deviation from the restrictions.

Section 113-60.24. (Open burning in non-high hazard counties; permits required;
standards.)

(a) The provisions of this section apply only to the counties not designated as high hazard
counties in G.S. 113-60.23(a).

(b) It shall be unlawful for any person to start or cause to be started any fire or ignite any
material in any woodland under the protection of the Department or within 500 feet of any such
woodland during the hours starting at midnight and ending at 4:00 P.M. without first obtaining a
permit from the Department. Permits may be obtained from forest rangers or other agents
authorized by the forest ranger to issue such permits in the county in which the fire is to be
started. Such permits shall be issued by the ranger or other agent unless permits for the area in
guestion have been prohibited or cancelled under G.S. 113-60.25 or 113-60.27.

Section 113-60.25. (Open burning prohibited statewide.)

During periods of hazardous forest fire conditions or during air pollution episodes declared
pursuant to Article 21B of Chapter 143 of the General Statutes, the secretary is authorized to
prohibit all open burning regardless of whether a permit is required under G.S. 113-60.23 or
113-60.24. The secretary shall issue a press release containing relevant details of the
prohibition to news media serving the area affected.

Section 113-60.26. (Permit conditions.)

Permits issued under this Article shall be issued in the name of the person undertaking the
burning and shall specify the specific area in which the burning is to occur, the type and amount
of material to be burned, the duration of the permit, and such other factors as are necessary to
identify the burning which is allowed under the permit.

Section 113-60.27. (Permit suspension and cancellation.)

Upon a determination that hazardous forest fire conditions exist the secretary is authorized to
cancel any permit issued under this Article and suspend the issuance of any new permits. Upon
a determination by the Environmental Management Commission or its agent that open burning
permitted under this Article is causing significant contravention of ambient air quality standards
or that an air pollution episode exists pursuant to Article 21B of Chapter 143 of the General
Statutes, the secretary shall cancel any permits issued under authority of this Article and shall
suspend the issuance of any new permits.

Section 113-60.28. (Control of existing fires.)

(a) If a fire is set without a permit required by G.S. 113-60.23, 113-60.24 or 113-60.25 and is set
in an area in which permits are prohibited or cancelled at the time the fire is set, the person
responsible for setting the fire or causing the fire to be set shall immediately extinguish the fire
or take such other action as directed by any forest ranger authorized to issue permits under
G.S. 113-60.23(c). In the event that the person responsible does not immediately undertake
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efforts to extinguish the fire or take such other action as directed by the forest ranger, the
Department may enter the property and take reasonable steps to extinguish or control the fire
and the person responsible for setting the fire shall reimburse the Department for the expenses
incurred by the Department. A showing that a fire is associated with land-clearing activities is
prima facie evidence that the person undertaking the land clearing is responsible for setting the
fire or causing the fire to be set.

(b) If a fire requiring a permit under G.S. 113-60.23(c) is set without a permit and a forest ranger
authorized to issue such permits determines that a permit would not have been issued for the
fire at the time it was set, the person responsible for setting the fire or causing the fire to be set
shall immediately take such action as the forest ranger directs to extinguish or control the fire. In
the event the person responsible does not immediately undertake efforts to extinguish the fire or
take such other action as directed by the forest ranger, the Department may enter the property
and take reasonable steps to extinguish or control the fire and the person responsible for setting
the fire shall reimburse the Department for the expenses incurred by the Department. A showing
that a fire is associated with land-clearing activities is prima facie evidence that the person
undertaking the land clearing is responsible for setting the fire or causing the fire to be set.

(c) If afire is set in accordance with a permit but the burning is taking place contrary to the
conditions of the permit, any forest ranger with authority to issue permits in the area in question
may order the permittee in writing to undertake the steps necessary to comply with the
conditions of his permit. If the permittee is not making a reasonable effort to comply with the
order, the forest ranger may enter the property and take reasonable steps to extinguish or
control the fire and the permittee shall reimburse the Department for the expenses incurred by
the Department.

[If afire has to suppressed, the holder of the permit is liable for the costs.]

Section 113-60.29. (Penalties.)

Any person violating the provisions of this Article or of any permit issued under the authority of
this Article shall be guilty of a Class 3 misdemeanor. The penalties imposed by this section shall
be separate and apart and not in lieu of any civil or criminal penalties which may be imposed by
G.S. 143-215.114A or G.S. 143-215.114B. The penalties imposed are also in addition to any
liability the violator incurs as a result of actions taken by the Department under G.S. 113-60.28.

Section 113-60.40. (Legislative findings.) [A prescribed burning Act]

The General Assembly finds that prescribed burning of forestlands is a management tool that is
beneficial to North Carolina's public safety, forest and wildlife resources, environment, and
economy. The General Assembly finds that the following are benefits that result from prescribed
burning of forestlands:

(1) Prescribed burning reduces the naturally occurring buildup of vegetative fuels on
forestlands, thereby reducing the risk and severity of wildfires and lessening the loss of life
and property.

(2) The State's ever-increasing population is resulting in urban development directly adjacent to
fire-prone forestlands, referred to as a woodland-urban interface area. The use of prescribed
burning in these woodland-urban interface areas substantially reduces the risk of wildfires
that cause damage.

(3) Many of North Carolina's natural ecosystems require periodic fire for their survival.
Prescribed burning is essential to the perpetuation, restoration, and management of many
plant and animal communities. Prescribed burning benefits game, nongame, and
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(4) Forestlands are economic, biological, and aesthetic resources of statewide significance. In
addition to reducing the frequency and severity of wildfires, prescribed burning of forestlands
helps to prepare sites for replanting and natural seeding, to control insects and diseases,
and to increase productivity.

(5) Prescribed burning enhances the resources on public use lands, such as State and national
forests, wildlife refuges, nature preserves, and game lands. Prescribed burning enhances
private lands that are managed for wildlife refuges, nature preserves, and game lands.
Prescribed burning enhances private lands that are managed for wildlife, recreation, and
other purposes. As North Carolina's population grows, pressures resulting from liability
issues and smoke complaints discourage or limit prescribed burning so that these numerous
benefits to forestlands often are not attainable. By recognizing the benefits of prescribed
burning and by adopting requirements governing prescribed burning, the General Assembly
helps to educate the public, avoid misunderstandings, and reduce complaints about this
valuable management tool.

Section 113-60.41. (Definitions.)
As used in this Article:

(1) "Certified prescribed burner" means an individual who has successfully completed a
certification program approved by the Division of Forest Resources of the Department of
Environment and Natural Resources.

(2) "Prescribed burning" means the planned and controlled application of fire to naturally
occurring vegetative fuels under safe weather and safe environmental and other conditions,
while following appropriate precautionary measures that will confine the fire to a
predetermined area and accomplish the intended management objectives.

(3) "Prescription" means a written plan prepared by a certified prescribed burner for starting,
controlling, and extinguishing a prescribed burning.

Section 113-60.42. (Immunity from liability.)
(a) Any prescribed burning conducted in compliance with G.S. 113-60.43 is in the public interest
and does not constitute a public or private nuisance.

(b) A landowner or the landowner's agent who conducts a prescribed burning in compliance with
G.S. 113-60.43 shall not be liable in any civil action for any damage or injury caused by or
resulting from smoke.

(c) Notwithstanding subsections (a) and (b), this section does not apply when a nuisance or
damage results from a negligently or improperly conducted prescribed burning.

[Right to burn statement, with smoke liability protection based on meeting the
requirements of 113-60.43. The section does not provide any protection for offsite fire
damage.]

Page 7 of 9



Section 113-60.43. (Prescribed burning.)

(a) Prior to conducting a prescribed burning, the landowner shall obtain a prescription for the
prescribed burning prepared by a certified prescribed burner and filed with the Division of Forest
Resources, Department of Environment and Natural Resources. A copy of the prescription shall
be provided to the landowner. A copy of this prescription shall be in the possession of the
responsible burner on site throughout the duration of the prescribed burning. The prescription
shall include:

(1) The landowner's name and address.
(2) A description of the area to be burned.
(3) A map of the area to be burned.
(4) An estimate in tons of the fuel located on the area.
(5) The objectives of the prescribed burning.
(6) A list of the acceptable weather conditions and parameters for the prescribed burning
sufficient to minimize the likelihood of smoke damage and fire escaping onto adjacent areas.
(7) The name of the certified prescribed burner responsible for conducting the prescribed
burning.
(8) A summary of the methods that are adequate for the particular circumstances involved to
be used to start, control, and extinguish the prescribed burning.
(9) Provision for reasonable notice of the prescribed burning to be provided to nearby
homes and businesses to avoid effects on health and property.

(b) The prescribed burning shall be conducted by a certified prescribed burner in accordance
with a prescription that satisfies subsection (a) of this section. The certified prescribed burner
shall be present on the site and shall be in charge of the burning throughout the period of the
burning. A landowner may conduct a prescribed burning without being a certified prescribed
burner if the landowner is burning a tract of forestland of 50 acres or less owned by that
landowner and is following all conditions established in a prescription prepared by a certified
prescribed burner.

(c) Prior to conducting a prescribed burning, the landowner or the landowner's agent shall
obtain an open-burning permit under Article 4C of this Chapter from the Division of Forest
Resources, Department of Environment and Natural Resources. This open-burning permit must
remain in effect throughout the period of the prescribed burning. The prescribed burning shall be
conducted in compliance with all the following:

(1) The terms and conditions of the open-burning permit under Article 4C of this Chapter.

(2) The State's air pollution control statutes under Article 21 and Article 21B of Chapter 143 of
the General Statutes and any rules adopted pursuant to these statutes.

(3) Any applicable local ordinances relating to open burning.

(4) The voluntary smoke management guidelines adopted by the Division of Forest Resources,
Department of Environment and Natural Resources.

(5) Any rules adopted by the Division of Forest Resources, Department of Environment and
Natural Resources, to implement this Article.

[For smoke liability protection under section 113-60.42, for stands over 50 acres, the burn
manager must be state-certified, a prescription incorporating the state’s smoke
guidelines prepared and onsite, and a permit obtained, regardless of the county. For
stands 50 acres or less, if the prescription is written by a state-certified burn manager, a
non-certified landowner will still be covered by the section.]
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Section 113-60.44. (Adoption of rules.)
The Division of Forest Resources, Department of Environment and Natural Resources, may
adopt rules that govern prescribed burning under this Article.

Section 113-60.45. (Exemption.)

This Article does not apply when the Secretary of Environment and Natural Resources has
cancelled burning permits pursuant to G.S. 113-60.27 or prohibited all open burning pursuant to
G.S. 113-60.25.

Gen. Stat. 88 113-60.40 - 113-60.44 (2002)

Finding of the General Assembly that prescribed burning of forestlands is a
management tool that is beneficial to North Carolina's public safety, forest and wildlife
resources, environment, and economy.

Provides definitions to be used for purposes of this Article.

Any prescribed burning conducted in compliance with regulations is in the public interest
and does not constitute a public or private nuisance. In addition, the landowner will not
be liable in any civil action for any damage or injury caused by, or resulting from smoke.
This section does not apply when a nuisance or damage results from a negligently or
improperly conducted prescribed burning.

Prior to conducting a prescribed burning, the landowner is required to obtain a
prescription for the burning prepared by a certified burner and filed with the Division of
Forest Resources within the Department of Environment and Natural Resources.

The Division of Forest Resources within the Department of Environment and Natural
Resources may adopt rules that govern prescribed burning under this Article.

N.C. Gen. Stat. 8§ 113-81.1 (2002)

Grants the Department of Environment and Natural Resources the authority to
cooperate with various landowners by making available forestry services including
prescribed burning.
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