
PROGRAM TO ACQUIRE CONSERVATION EASEMENTS ON SWINE OPERATIONS WITHIN THE 100-YEAR FLOODPLAIN

FREQUENTLY ASKED QUESTIONS

Q1:
What farms are eligible to participate in the program?

A1:
Any swine operation in the state that is located within the 100-year floodplain and that was stocked with swine on October 8, 2016 or can demonstrate that the facility was operating though not stocked on October 8, 2016 is eligible to submit a bid to participate in the program.
Q2:
What about farms that were flooded in the aftermath of Hurricanes Florence, or Matthew or other flood event but that are not located within the mapped 100-year floodplains?  Are they eligible?

A2:
All operations that are believed to be located in the 100-year floodplain as well as the operations known to have been flooded will be invited to submit a bid to participate in the program.  However, only operations that are within the 100-year floodplain are eligible to participate.  NCDA&CS acknowledges that the 100-year floodplain maps are not completely accurate.  Therefore, if a farm can provide evidence that it is actually within the 100-year floodplain, then it will be eligible.  To the best of its ability NCDA&CS staff will confirm the eligibility of every site that is accepted to participate in the program.  

Q3:
What part of the site would be affected by the conservation easement?

A3:
The easement area must include a minimum of twenty (20) acres including the portion of the tract on which the swine production house(s) and lagoon(s) are located that is within the 100-year floodplain.  In no case will a bid be accepted that does not include within the proposed easement area all swine production facilities and lagoons within the floodplain that are associated with a tract as well as streamside lands on the tract that receive surface drainage from the swine production house(s) or lagoon(s).  Applicants must submit a map or aerial photograph depicting the tract containing the swine operation and illustrating the area being offered for inclusion in the easement area.
NCDA&CS may consider accepting easements smaller than 20 acres on a case-by-case basis where including twenty acres is not feasible for a site.

Q4:
What restrictions will be placed upon participating operations?

A4:
The operation would be required to relinquish the permit and/or waste management plan certification for the site, and a permanent conservation easement would be placed upon the site.  The easement would: 

· prohibit operation of a feedlot (See Question 5) and associated animal waste management systems (e.g., lagoons) within the easement area,

· prohibit use of the easement area as a spray field for swine waste  

· prohibit non-agricultural development of the easement area 

· require the implementation within two years of the contract date of a soil and water conservation plan to cover the easement area 

· restrict the location of hazardous materials (including fuel and fertilizer) storage and mixing areas to minimize water pollution potential from leaks, spills, and flooding

· require implementation and maintenance of a minimum 50 foot wide forested riparian buffer adjacent to all perennial and intermittent streams, field ditches in the easement area must include a minimum 35-foot grassed filter strip on each side (See Questions 8, 9, and 10).

Q5:
What is the definition of a feedlot?

A5:
A feedlot means a lot or building or combination of lots and buildings intended for the confined feeding, breeding, raising, or holding of animals (including poultry) and specifically designed as a confinement area in which animal waste may accumulate or where the concentration of animals is such that an established vegetative cover cannot be maintained.

Q6:
What if part of my operation is within the 100-year floodplain and part of it is outside the floodplain?

A6:
The applicant would be expected to include a minimum of 20 acres in the easement area and to include all swine production houses and lagoons that are within the 100-year floodplain.  In addition, there are a couple of potential scenarios to consider:  

· If the lagoon(s) are inside the floodplain, but the houses are not, or vice versa, then the easement area will be enlarged to include the houses or the lagoon(s).  

· If part of the houses are inside the floodplain and part are outside, then the landowner may choose to retain the houses that are outside the floodplain if he/she has sufficient waste management capacity that is also outside the floodplain.  In this case the facility’s permit would be revised to reduce the permitted number of swine to the capacity of the remaining houses and waste management system components that are not included in the buyout.

Q7:
Will I be permitted to continue to farm the easement area?

A7:
The easement will allow continued use of the site for low intensity agricultural production other than a confined feedlot.  Examples of permissible farming operations include:  pasture-based beef production, row crop/hay production, and vegetable production.  If a riparian buffer is required on the easement area (See Question 8), then the portion of the easement area included in the buffer cannot be used for agricultural production.

Q8:
What about the riparian buffer?  Will I be compensated for the land taken up by the buffer?  

A8:
If the site contains or borders an intermittent or perennial stream, then a permanent forested riparian buffer no less than 50 feet in width must be established and maintained adjacent to the stream.  If the site includes field ditches, then a 35-foot grassed filter strip must be established and maintained adjacent to the ditch.   NCDA&CS will pay the landowner $1,500 per acre for cropland and pastureland taken out of production as a result of this buffer requirement.  If the site is located in an eligible watershed, the landowner will be encouraged to enroll eligible land into the Conservation Reserve Enhancement Program (See Question 10) in lieu of receiving the $1,500 per acre payment.  NCDA&CS will reimburse the landowner for the cost of establishing the buffer.

Q9:
Will there be restrictions on the buffer?

A9:
The easement will restrict burning, cutting, removal, grazing or destruction of the required buffer area except that necessary for: (1) practice establishment  (2) control of nonnative, invasive or noxious vegetation; (3) removal of dead, insect infested or diseased vegetation; (4) removal of trees impeding the flow of the water body; (5) removal of vegetation necessary to protect rare and endangered species; (6) removal of vegetation for one crossing for vehicular access to the remainder of the property; (7) burning in accordance with the established Conservation Plan and/or Forest Management Plan.  If the buffer is enrolled in the Conservation Reserve Enhancement Program (CREP), then the CREP requirements will supercede the program requirements.

Q10:
What is the Conservation Reserve Enhancement Program (CREP)?

A10:
CREP is a partnership between USDA and the State, which offers a substantial financial incentive for landowners to enroll environmentally sensitive cropland and marginal pastureland into voluntary long-term protection agreements (10-, 15-, 30-year and permanent).  Under CREP, landowners voluntarily commit to plant grassed filter strips, forested riparian buffers, or hardwood trees or to restore wetlands.  The average total payment for a forested riparian buffer enrolled in a permanent easement is estimated to be $2,605/acre.  CREP enrollments can extend up to 300 feet from intermittent or perennial streams.

For more information about CREP or to learn more about enrollment into the program contact your local Farm Service Agency (FSA) office or Natural Resource Conservation Service (NRCS) and Soil and Water Conservation District office.
Q11:
What responsibilities will I have for closing the lagoon(s) and swine production houses?

A11:
The applicant will have a requirement to contract to close the lagoon(s) in accordance with established standards of the Natural Resources Conservation Service (NRCS).  NCDA&CS and NRCS will jointly pay 100% of the cost of closure provided all sites upon which the lagoon contents are to be applied are within a 3-mile radius of the lagoons.  The applicant is responsible for providing adequate land and crops for lagoon effluent and sludge application required for lagoon closeout and for paying the incremental cost of hauling lagoon contents beyond a 3-mile radius.  The applicant will also be responsible to assure implementation of all requirements in the lagoon closure plan.  All closures will be in accordance with current applicable standards of the Natural Resources Conservation Service.  

NCDA&CS will also pay to remove or otherwise prevent outflow from swine production houses.  If the landowner chooses to demolish the houses, then the demolition is the responsibility of the landowner.

Q12:
Can the facility be relocated and continue to operate as an existing operation?

A12:
No, future swine production outside of the floodplain would be subject to statutes and regulations governing new swine operations.

Q13:
Once the lagoon is closed according to NRCS standard, can it remain to be used for irrigation, recreational fishing, or for aquacultural production (e.g., catfish)?

A13:
Once closed according to standards, the lagoon can remain to be used as an irrigation or fish pond, but it may not be used for intensive aquacultural production.

Q14:
What should I consider when determining my bid?

A14:
Interested swine producers should consider their current debt, the potential opportunity cost of not producing swine, costs associated with obtaining release from production contracts, the potential financial losses from future flood events, the potential for revenues from alternative cash crops on the site, the salvage value of any marketable equipment, and the tax impact of the payment if the bid is accepted.  If the property has liens against it, or the title is otherwise not marketable, then you should consider the cost of resolving outstanding title issues.  Payments for riparian buffers, for implementing conservation practices, and for lagoon closure will be added to the amount of the offer submitted by the landowner and should therefore not be considered part of the bid.  

Applicants are encouraged to consult with their attorney, accountant, integrator, and lending institution when preparing the bid.

Q15:
When will the payments be made?

A15:
Eighty-five (85) percent of the payment for the easement will be made at the time the easement is signed and the remaining fifteen (15) percent will be made once the lagoons have been certified closed and all requirements in the lagoon closure plan are met.  Payments for installing prescribed conservation practices will be made once the practices are certified as being installed in accordance with NRCS standards.

Q16:
Can I still apply animal waste to the site included in the easement area?

A16:
Yes, animal waste (e.g, poultry litter, separated swine waste solids) can be used as a source of nutrients on the easement area at agronomic rates, but no portion of the easement area can be included as part of a spray field for applying swine waste.  The intent of this provision is to prevent a circumstance where a swine operation is dependent upon applying waste to spray fields that are likely to be flooded.

Q17:
Is it possible to rescind an offer once it is submitted.

A17:
Yes, because this is a voluntary program, any offer may be rescinded up to the time when the easement is signed at a real estate closing.  (See Question 22 for one qualifier to this response.)

Q18:
How will NCDA&CS determine which bids will be accepted?

A18:
NCDA&CS will consider the offered price for accepting the easement relative to the size of the operation, the susceptibility of the facility to flooding, the structural condition of the lagoons, and downstream water uses.  Offers providing the greatest overall water quality value will be tentatively accepted into the program.


Eligible applications will be grouped into one of 3 priority categories.
HIGH PROIRITY SITES (Group A):  Facilities for which floodwaters would be expected to enter the lagoons and/or houses in a 100-year flood event.  The program will offer participation to all high-priority sites before considering medium or low-priority sites.

MEDIUM PRIORITY SITES (Group B):  Facilities that would not qualify as high priority sites but would have floodwaters rising up the lagoon dike walls.  The program will offer participation to all high- and medium-priority sites before considering low-priority sites.

LOW PRIORITY SITES (Group C):  Facilities that are located within the 100-year floodplain and would be surrounded by floodwaters, but not qualify as a high or medium priority site.

Q19:
Who will develop the conservation plan for the site?  What will it include?

A19:
The conservation plan will be developed by the local Soil and Water Conservation District.  The plan will include all best management practices necessary to minimize water quality contamination from nutrients, sediment, and pesticides.  The cost for installing necessary best management practices (e.g., fencing, riparian buffers, grassed waterways) the participant will be eligible to receive cost share to support installing the conservation practices called for in the conservation plan.

Q20:
Who will pay for surveying and legal expenses for easement acquisition?

A20:
NCDA&CS will cover the cost of necessary surveys for developing a legal description of the easement area and for appraising the value of the easement area.  The applicant will be expected to cover all other acquisition expenses unless NCDA&CS expressly agrees to pay other expenses.  If an applicant’s bid is selected as a finalist for the program, then an attorney for NCDA&CS will research the title to verify that the title to the property is good and marketable and subject only to exceptions that are approved by the State of North Carolina.  If title issues are discovered, the applicant will be expected to work with an attorney of his or her choice to resolve the title issues at his/her own cost.  Potential applicants are encouraged to consult with their attorney to obtain an estimate for the cost of this service in the event the applicant’s bid is selected as a finalist.

Q21:
Do I have to own the land upon which my operation is located to be eligible?

A21:
Yes, the landowner must agree to allow an easement on the property.

Q22:
I just started a new turn of production.  Can I complete the turn before signing the easement?

A22:
Yes, operations that are in the middle of a production turn that want to complete the turn before they sign the easement will be required to sign a binding agreement to participate in the program once the necessary surveying and legal work for the easement have been completed.  The easement will not actually be signed until the current cycle (turn) is completed.

Q23:
I have a three-year contract with my integrator.  Can I complete the contract?

A23:
No, participants will need to negotiate a release from their contractual requirements.  If this release requires a buyout of the contract, then the bid the applicant submits may need to include additional funds for this purpose.

Q24:
I’ve got a couple of possible scenarios that I might consider, and I’m not sure which will be viewed more favorably by the selection team.  Can I submit more than one bid for the same property?  


A24:
Yes, it is acceptable to submit more than one proposal for the same property.

Q25:
In addition to the swine operation, I have a poultry (or dairy) operation on the same tract of land that is also within the 100-year floodplain.  Can my bid include an amount to buy out the poultry operation, as well?

A25:
This is a good example of a scenario where an applicant might want to consider submitting more than one bid, one that includes the poultry operation and one that does not include it.  NCDA&CS will consider the additional water quality benefits associated with eliminating the poultry operation.  Please keep in mind that the program is not intended to be a poultry buyout because current state law would not restrict a new poultry operation from starting up within the 100-year floodplain on another site.  

Q26:
I received Agriculture Cost Share Program (ACSP) funds to construct or modify my lagoons and have an obligation to maintain the lagoon for 10 years.  Will this obligation be waived if I participate in this program?

A26:
The Division of Soil and Water Conservation can waive the maintenance requirement for lagoons built with cost share dollars if the lagoon is closed according to NRCS standards provided ACSP funds are not used to close the lagoon.  The funds for closing the lagoons in this program are not ACSP funds; therefore the maintenance requirement will be waived once the lagoon is closed to NRCS standards.

Applicants who received ACSP funds for other practices (e.g., waste application equipment) will be required to maintain the equipment in working order for the remainder of the maintenance period or repay a prorated amount of the cost share funds received.  The applicant may sell cost-shared equipment but must repay a prorated amount of the cost share funds received.

Q27:
Will I be responsible for maintaining the lagoon level until the lagoon is closed?

A27:
Yes, the landowner will be responsible for ensuring that the non-discharge permit is maintained and that the lagoon level is maintained according to permit requirements to avoid a discharge or lagoon breach until the closure takes place.

Q28:
I have existing structures that are located in the area that would be included in the riparian buffer.  Will I be allowed to continue to use the structures, or will the structures have to be torn down?

A28:
Provided the structures do not act as a source of sediment or nutrients and that they are not used for storing chemicals or fertilizers, the structures can remain and continue to be used.  Because livestock will be fenced out of the buffer, the structures cannot be used as a feed barn or shelter for livestock.  Structures in the portion of the easement area that are not included in the riparian buffer area may be used as a feed barn or shelter for livestock.

Q29:
I would like to convert my swine production houses to greenhouses and operate a container nursery on the site.  Is this acceptable?

A29:
Yes
Q30:
Is it acceptable to operate a sand mine in the easement area?

A30:
No, the easement specifically prohibits mining or removal of topsoil, sand, gravel, rock, peat, minerals, or other materials in the easement area, except that which is incidental to or necessary for facilitating agricultural production, or except as necessary to cleanup or remediate hazardous material or hazardous wastes on the Property.

Q31:
Can I use the swine production houses to grow rabbits, quail, or other types of animals.

A31:
No, confining any animals for more than 45 days in a 365-day period is considered to be operating a confined feedlot, which is expressly prohibited in the easement area.  

Q32:
I would like to demolish my swine production houses.  Can I place the demolition debris into the lagoon once it is empty and cover the debris with soil?

A32:
Yes.  If the county Board of Commissioners approves, the debris can be disposed on-site as long as the disposal area is less than 1 acre and no material is brought from off-site to dispose.  Because there are other specific conditions and requirements (e.g., set-back requirements), producers interested in this approach to demolition debris disposal are advised to contact the Division of Waste Management (919-733-0692) for specific guidance.

Q33:
I understand that the state will pay to do an appraisal to determine the value of the offered swine operation.  What is the purpose of the appraisal, and what happens if the appraisal comes back less than the bid amount?

A33:
The purpose of the appraisal is to ensure that we do not pay more for an easement than the value of the operation.  The appraisal will use the income capitalization approach, the cost sales approach, and the comparison sales approach.  In the event that the bid exceeds the appraised value of the operation, the applicant will have the option of:

a. accepting the appraised value in exchange for the easement, 

b. offering additional land to increase the value up to the bid amount, or

c.  withdrawing the bid from consideration.
NCDA&CS may commission two appraisals for bids exceeding $250,000 and a review appraisal if the two appraisals differ significantly.

Q34:
I submitted a bid under a previous round of the Buyout Program.  Will that bid be considered for Phase V?

A34:
No, only bids submitted between October 10 and November 30, 2018 will be considered for Phase V.  It is also important to note that the application form for Phase V is slightly different than the one for previous rounds, so it is not acceptable to just photocopy and submit a previously submitted proposal.
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